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A fipal Plan to implement the provisions of the
Criminal Justice Act of 1964, as amended by Act of October 14,
1970 (P.L. 91-447, 91st Cong., 84 Stat. 916) which Plan
provides for the establishment of a Federal Public Defender
office In said Eastern District of California with heedquarters
Iin Sacramento, California, was adopted by the judges of this
court on the 29th day of January 1971, and was approved by
the Ninth Cirecuit Judicial Council on February 24, 1971,

The said Plan shall hereinafter be designated
General Order No. 42 of this court,
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PLAN
OF THE UNITED STATES DISTRICT COURT FOR THE EASTERN DISTRICT

OF CALIFORNIA PURSUANT TO THE CRIMINAIL JUSTICE ACT
OF 1964, AS AMENDED

Pursuant to the provisions of Criminal Justice Act of
1964 (18 U,5.C, 3006A) as amended by the Act of October 14,
1970 (P.L. 91-447 913t Cong., 84 Stat. 916), the judges of
the United States District Court for the Eastern District of
California have adopted the following amended Plan for the
adequate repregentation of any person otherwise financially
unable to obtain adequate representation,

(1) who is charged with a felony or misdemeanor (other
than a petty offengse ag defined in 18 U,5.C, 1(3)), or with
juvenile delinquency by the commission of an act which, if
committed by an adult, would be such a felony or misdemesnor
or with a violation of probation, or

(2) who is under arrest, when such repregentation is
required by law, or

(3) who is subject to revocation of parole, in custody
ag a material witness, or seeking collateral relief, subject
to the conditions of 18 U.S,C. 3006A(g) as amended, or

(4) who is a person for whom the Sixth Amendment to
the Constitution requires the appointment of counsel, or for
whom, Iin a cage in which he faces loss of liberty, any Federal
law requires the appointment of counsel, Representation shall
include counsel and investigative, expert, and otﬁer services

necesgsary for an adequate defense.
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1. Provision for Furnishing Counsel

A, This plan provides for the furnishing of legal
services by a Federal Public Defender QOrganization when
and if appointed by the Judicial Council of the Ninth
Judicial Circuit under the terms of 18 U.S.C., 3006(h) (2)(A)
as amended by P.L. 91~447, In addition this plan provides
for the continued appointment and compensation of private
counsel in a substantial proportion of cases,

B. The Court im its discretioﬁ will determine whether
any party entitled to representation will be represented by
an organization as described in A, or by a private attorney.
Insofar as practicable private attorney appointments will be
made in at least 25 percent of the cases, For the sole pur-
pose of allocation of cases as between private attorneys on
the one hand, and the federal public defender organization on
the other, a "case" shall be deemed to be each separate ap-
pointment of counsel made by the court, magistrate, or
commissioner, pursuant to this Act, each "new trial" as de-
fined in 18 U.5.C, 3006A(d)(5), and each appeal docketed in

- the United States Court of Appeals,
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IT. Establishment of the Federal Public Defender Qrganlzation

The Court has determined that the use of a Federal Public
Defender Organization as defined in 18 U.S.C. 3006A(h)(2)(A)
“will facilitate the representation of personsg entltled to the
apﬁbintment of counsel under the Criminal Justice Act of 1964,
as samended, and that the Eastern Distrlct of California is a
district 1n which &t least two hundred persons annually require
the appointment of counsel pursuant to 18 U.S5.C, 3006(h)(1) as
amended, pertaining to the qualiflications necessary to establish
such an organization.

The Court has submitted 1ts recommehdation to the. Judicial
Council of the Ninth Circuit pursuant to 18 U.5.C. 3006A(h)(2)(A)
for the establishment of a Federal Public Defender's Office with
headquarters in Sacramento, Callfornia, capable of rendering
legal services on appointment throughout the district. On
the appolntment of a Federal Public Defender by the Judiclal
Council, and the organization of his office as provided by
the Act, thé‘éaid Public Defender will be available for appoint%
ment as provided in the Act (18 U.5.C, 3006A(a)(2)). Neither
the Federsl PuBlic befender.nor any staff attorney appointed
by him may engége.in the private practice of law.

The Public Defender shall submit to the Director of the
Administrative Office éf;the United States Courts, at the time

and in the form prescribéd by him, reports of his activlitles
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and the financilal position and proposed budget of his office.
Copies of such reports shall be furnished to this Court and
to the Judicial Council of the Ninth Circuit.

Therefore, subject to the approval of this Plan by the
Judicial Council, this Court designates the Federal Public
Defender Organization to act in this district when the Federal
Public Defender is appointed by the Judicial Council and
notifies this Court that his office is‘organized and ready

to accept appointments under this Plan,

I1I. Sources of Names

A, Panel of Attorneys -

The bar association of the several cities and counties
within the district have prepared and certified to this Court,
a list of attorneyslwho,'in the oplnion of each certifying
bar associlation, are c;mpetent to give adequate representation
to parties under thé Act, and who are willing to serve. The
Court has on the basis of such lists and its own inquiry,
established and approved a panel of attormeys, The Court
ratifies such existing panel and such existing procedures.

Additions to and deletions from.the panel of attorneys

may be made from time to time by‘the Court, so that there

shall be sufficlient names on the list to provide adequate
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representation to persons financially unable to obtain adequate
representation; and to distribute the work fairly among the
wembers of the Bar, In making such additions and deletiouns,
the Court shall not be limited to the lists furnished by

the several bar associations, but may act on suggestions of
Judges, United States Magistrates and the federal FPublic
Defender of this Court as well as from other sources.

B. List of Personnel of the Federal Public Defender

Organization

The Federal Public Defender shall furnish to this Court
the initial roster of the perscnnel of his office and shall
thereafter report any changes therein.

c. Management of Lists of Attorneys

The clerk of this Court shall maintain a current roster
of all attorneys included on the panel approved by the Court
with current officé addresses and telephone numbers. He shall
also maintain a public record of assignments of cases to the
Public Defender, as well as assignments to private counsel,
and current statistical data reflecting the proration of ap-
pointments as between staff attorneys of the Federal Public
Defender Organization on the one hand, and private attorneys
on the other, according to the formula described in Subtitle B

of Title I of this Plan,



-

The organization will make such arrangements with Federal,
State, and local Investigative and police agencies as will
adequately assure that at the eariiest practicable stage,

persons arrested under circumsftances where such representation

i1s required by Federal law may promptly have counsel furnished

them by the organigzation. 1In communities where an organization
iattorney is not avﬁi]able, such investigative and police
agencies shall have access to the name, ﬁddross and telephone
number of an attorney from the roster of attorneys approved by
the Court.

IV, Determination of Need for Counsel

A, When Appearing Before # Magistrate or Court in a

-

Criminal Case

In every criminal case in which the party is charged with
a felony or misdemeanor (other than a petty offense), or with
Juvenile delinquency by the commission of an act which, if
committed by an adult,‘;ould be such a felony or misdemeanor,
or with a violation of probaticon, and appears without counsel,
the magistrate or the court shall advise the party that he has
the right to be represeﬁ%ad by counsel throughout the case and

that counsel will be appeinted to represent him if he so desires

and if he is financiall& unable to obtain counsel,




-7 -

Whenever the party states that he is finéncially unable to
obtain counsel and desires the appointment of counsel, if the
case is then pending before a magistrate, it shall be the
duty of the magistrate to inguire into and to make a finding
as to whether the defendant is financially able to obtain
counsel. If the case is not pending before a magistrate, it
shall be the duty of a judge to cdnduct such inquiry and to
‘make such finding [unless the court by séparate written order
delegates the function to the magistrate of making all appoint-
ments under the Criminal Justice Act program]. An appointment
may be made retroactive to include any feprescntation furnished
prior to such appointment as is otherwise explained in Subtitle
B infra. The court or the magistrate shall appoirnt separate
counsel for defendaﬁts having interests that cannot properly
be represented by the same counsel, or when other good cause
is shown.

All statements madé by a defendant in such an inguiry
shall be either (a) by affidavit sworn to before a judge, a
court clerk, or his deputy, a magistrate, or a notary public,
or (b) under ocath in open court before a magistrate or a judge.

B. Counsel for Person Arrested when Representation Is

Required by Law

Where a person arrested has been represented by counsel

before his presentation before a judicial officer under circum-

stances where such repraesentation is required by law, his
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counsel may subsequently apply to the court or a magistrate

for approval of compensation. If such application is made

to a magistrate, the magistrate shall submit his recommend~-
ation to a judge of this Court for final approval, If the
court or magistrate finds such person has been and is then
financially unable to obtain an adequate d;fense, and that

such representatlon was required by law, compensation wiil

be made retroactive to cover out-of-court time expended by

the attorney during the arrest period, and in addition cover
compensation for services rendered from the time of his initial
presentation before a magistrate, or the court, as the case

may be, The court or magistrate may make retroactive appoint-
ment of counsel where such attorney will continue to represent
such party in criminal proceedings in this court. 1If the person
represented is unavailable at the time counsel applies to the
cogrt for approval of compensation for services rendered during
‘the arrest Friod the attorney may nevertheless submit his
¢laim to thg court for approval based on the arrestee's finan-
cial pond}tion and a showing that such representation was
required by law.

C. Othexr Appointments as of Right

- The court or mﬂgiatrate'may proceed as under Subtitle A
above to make an appointment of counsel for a person (1) whom

the Sixth Amendment to the Constitution requires the appointment
of counsel or (2) for whom, Iin a case in which he faces loss of

1ihar+e  anv Waderal Taw reemires the aovointment of counsel,
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D. Discretionary Appointments

Any person subject to revocation of parcle, in custody
as a material witness, or seeking relief under 28 U,5.C, 2241,
2254;"':: 2255 of Title 28 or 18 U.S.C. 4245 may apply to the
court or magistrate to be furnished representation based on a
showing (1) that the inte}esta of justice gso rEqﬁire and (2)
that such person is finmancially unable to obtain representa-
tion. Such application shall be under ovath and in such written
form a8 is prescribed by the Judicial Cpnference of the United
States, If the party applicant 1s not before the court, tﬁe
court or magistrate may, without requiring the pe?snnal appear -
ance of the party for such purpose, act on the basis of the
form alone, or the form as supplemented by such information
as may be made available by an officer or custodian or other
responsible officer, provided that such information is also
made available to the party. The court or magistrate may
approve such representation on a determination that the in-
terests of jusfi:e so require and that such person is finanw

cially unable to obtain representation,

V. Appointment of Counsel

A, The Magistrate

In every criminal case in which a party is charged with
a felony or misdemeanor other than a petty offense, or with

violation of probation, and apﬁears without counsel before a
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magistrate, 1t 1s the duty of the maglstrate not only to
advise the party of his right to counsel before the magistrate
and throughout thg case, but also promptly to appoint counsel
te repragent the payty if the magistrate finds that the party
is financially unable to obtain an attorney, unless the party
walves his right ﬁp be represented by counsel. The magistrate
shall similarly proceed in any proceeding as described in
Subtitle C of Titlé IV above. |

The maglstrate shall in appointing éuch counsel use the Federal
Public Defender or a roster of attorneys approved by the court
except in extraordinary circumstances where 1t becomes necessary
to make ancother selectlon of & member of the bar of this Court.
The party shall not have the right to select his appointed
counsei from the PFederal Public Defender Organlzation, from
the panel of attorneys or otherwise.

Coungel appointed by a maglstrate shall, unless excused
by order of court, continue to act for the party throughout
the proceedings in this Court. In the event that a criminal
defendant 1s convicted followilng trial, counsel appointed
hereunder sghall advise the defendant of his right of appesl
and of his right to counsel on appeal. If requested to do so
by the defendant in a criminal case, counsel shall file a
timely Notice of Appeal, and he shall contlnue to represent

the defendant unless, or untlil, he 18 relileved by the District
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Court or the Court of Appeals, If counsel appointed by =&
megistrate in any proceeding wishes to be relleved, he shall
communlicate hie wish to the maglstrate or judge before whom
the case 1s then pending.

The maglstrate before whom a case 1is pending may, in the
interest of Justicé, substitute one appointed counsel for
another at any stage of the proceedings before him.

If at any time after the appointment of counsel, the
maglstrate finds that the party is finaﬁcially able to obtain
counsel or make partiasl payment for the representation, he may
terminate the appointment of c:ounsell or recommend to the court
that any funds avallable to the party be ordered paid as pro-
vided in 18 U.5.0. 3006A(f). | -

Ifmat any stage of the ftrial proceedings, the magistrate
finds that the party is financially unable to pay counsel whom
he had retained or to Dbtqin other counsel, the maglstrate may
make an original appolntment of counsel 1n accordance with the
' general procedure sét forth in this Plan, which counsel may
claim compensation for-gervices rendered pursuant to the Act.

A claim for compensgsation and reimbursement of expenses
of counsel appointed in a case trled or hearing held before
the meglatrate ahall be made to the maglstrate on the preacribed
CJA form. The maglistrate ghall examine each claim. If the

proceeding was concluded before him, he may pass on the claim,
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if not, he shall make a recommendation to the court as to
the amount which the court should fix in accordance with the
statute and this Plan.

Counsel for.a defendant charged with a minor offense,
other than petty offense, to be tried before the magistrate,
may, in an ex parte application to the United States magis-
tréte, request investigative, expert or other services if the
defendant is financially unable to obtain them. Upon finding,
after appropriate ingquiry in an ex parte proceeding, that
the services are necessary and that the defendant is financially
unable to obtain them, the magistrate shall recommend to the
court that the Federal Public Defender Organization or counsel
be authorized to obtain such sefvices on behalf of the defendant.
The magistrate may, in the interests of justice, and uponla
finding that timely prﬁcurement of necessary services could
not await prior authorization, recommend that the court ratify
such services after the} have been obtained. A claim for any
such services shall be reviewed by the magistrate wgo shall
make a recommendation to the judge with respect to the\amount
to be allowed by the court in accordance with the statute.

If a party having a right to counsel (i.e., where the
appointmen£ is not a matter of discretion). is not represented
by counsel before the magistrate and waives his right to have
appointed counsel, the magistrate shall present to the party

a waiver of right to have appointed counsel. If such party
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executes the walver, the magistrate shall certify that fact
in the record of the proceedings. If such party walves the
right to have appolnted counsel but refuses to execute such
a waiver, the magistrate shall certify that fact in the record
of proceedings. If such party admits or the magistrate finds
that such party 1s financlally able to obtain counsel but
declines to do 8o, the magistrate shall certify that fact in
the record of proceedings.

B. The Clerk

If counsel has not beeh appointed by the magistrate or
the appointment of such counsel has beeh terminated by the court,
and the clerk learns from the feport of the magistrate, from the
Public‘Defendar, from the United States Attorney, from the
party himself, or otherwlse, that a party having a right to
counsel desires to have counsel appointed ﬁm him, then -=-

(a) 1f no affidavit of filnanclal inabllity to employ
counsel has been flled with the clerk, he shall promptly send
to the .party a form of afffdévit, to be fllled out by the
party and returned to the clerk; or
] “(B) if the notice to the clerk includes an affidavit of
such flnanclel inabllity to employ counsel and as soon as the
clerk recelves such an affidavit, the clerk shall promptly
communicate with a magistrate or Jjudge of this Court to arrange
for the appointment of counsel in the manner provided in this Plan.
Ef a party to a proceeding described in Subtitle D of Title IV

[

‘of this Plan deaslres to apply for a discretionary appointment



. 14 -

of counsel, he shall promptly send such party the appropriate
CJA forms to be executed and filed 1n accordance with said
Subtlitle D of Title IV,
C. The Judge

I Whenever the clerk presents to a Judge of this court a
proposed order for the appointment of counsel for a party
entitied as of right to counsel and the judge 1is satisfled
that the party does not elect to wailve counsel, and 1s |
financially unable to employ counsél, the judge shall appoint
counsel for him,

If a judge, the clerk, the United States Attorney, other
law enforcement officer, a Parble Board representative, the
Public Defender, an appointed attorney, or a representative of
8 bar assoclilation challenges the claimed financilal inability b

of a party to employ & lawyer, the determination of the defendant's
rlght to have appointed counsel shall be made by a Jjudge of
this court [or by = magistrate‘appropriately designated by
this court]. |
Whenever 1t shall appear to the-presiding Judge &t the
time of arralgnment or'at any other time, that a party entitled
a8 of’ right to counsel 18 not represented by counsel and has
not voluntarily wailved the assistance of cnuﬁsel, the Judge

ehall determine whether such defendant is financially able
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to obtaln counsel and, if not, shall appoint counsel for him.

The Jjudge may also make a discretlonary appolntment as pro-
vided in Subtitle D of Title IV. If in either situation the
Judge concludes that counsel should be appointed, he will appoint
the Public Defendgr Organization or make an appointment from the
roster, provided however, that in extraordinary situations, in
the interest of Justice, thewjudge may appoint any member of

the bar of this court to rep%eaent such ‘a party.

The appointment of such coungel 1s the province of the
Judge. The party shall not have the right to select his
appolnted counsel from the attorneys of'the Publlic Defender
Organization or from the panel of attorneys or otherwise.

qunsel appoinﬁed by a Judge or the Public Defender Organi-
zation attorney shall, unless excused by order of court, continue
to act for the party throughout the proceedings in this court.

In the event thaet a criminal defendant 1ls convicted followlng
trial, counsel appointed hereunder shall advise the defendant
of his right of appeal and.d% his right to counsel on appeal.
If requested to do so by such defendant, coungel shall file a
timely Notice of Appeal, and he shall continue to represent
thé defendant unless, or uritll, he 1ag relieved by the Court of
Appeals.

A Judge may, ln the interest of Justlce, substitute one
apﬁointed counsel for snother at any stage of any proceeding

ln this court.
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D, Redetermination of Need

If at any stage‘of the proceeding, a judge or magistrate
gshall find that a party for whom counsel has not previously
been appointed under this Plan but who has retained his own
attorney, is financially unable to provide for his cﬁntinued

- representation, the judge or mapgistrate ﬁay appoint counsel
for such party. The court will ordinarily not appoint the
same &ttorney. |

No appointed counsel may request or accept any payment
or promise of payment for assisting in tbhe representation of
a party, unless such payment 18 approved by order of c0urt'
or except under the circumstances set férth in Subtitle B of
Title IV, supra,

if at any time after his appointment counsel should have
reason to believe that'a party is financially able to obtain
counsel or to make partial payment for counsel, he shall
advise the court, The court will then take appropriate action,
which may include permitting assigned counsel to continue to
represent the party with part or all of the cost of represen-
tation defrayed by such defendant.

In such event, the amount so paid or payable by the party
. shall be cong idered by the court in determining the total

compensation to be allowed to such attorney,
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Vi. Investigative, Expert and Othexr Services

A, ‘Upon Request

Coungel (whather or not appointed under the Criminal

T‘Justice Act) for a party who is financially unable to obtain
investigative, expert or other services necessary for an
adequatgfdefen&e in his case may request such services in

an ex parte application before a judge, or before a magiétrate
if the services are reﬁuired in connection with a matter over
which the magistrate has jurisdiction or if the judge dtherwise
refers such application to a magistrate for findings and report,
Upon finding, after approprlate inquiry in such ex parte pro-
céedings, that the services are necessary, and that the person
is financially unable to obtain them, the court, or the magis~
trate, as the case may be, shall authorize counsel or the Pub-
lic Defender Organization to obtain the services. The judge or
magistrate_may establish a 1imit on the amount which may be
expended or promised for such services within the maximum pre-
scribed by 18 U.S.C, 3006A(e)(3).

B, Without Prior Request

A counse]l, appointed under the Criminal Justice Act or
the Public Defender Organization, may obtain, subject to later
review, investigative, expert; or other services without

prior authorization, if necessary for an adequate defense,



- 18 - 'o

The total cost of services obtained without prior authoriza-
tion, however, may not exceed a maximum of $150.00 and
expenses feasonably incurred, and no greater amount may be
authorized regardless of the number of persons used or the
character of services, A sworn application may be made by
counsel to the court on the appropriate CJA form for the

ex parte review by the judge or magistrate and for ratifiﬂ
cation of such expenses, Such expenditures without prior
court authorization are not favored, and in addition to
showing that such expenditures were 'necessary for an adequate
defense" and that the person was finmancially unable to obtain
them, the application for ratification must show why prior

authorization could not have been obtained,

C. Necessity of Affidavit

The statements made by or on behalf of the party in sup-
port of the request under Subtitles A or B supra, shall be
made either by affidavit sworn to before the clerk, or other
appropriate officef, or under ocath in open court or before
the magistrate,

VII. Compensat lon

A. Individual Payments to Counsel Appointed Under This Plan

Payment of fees and expenses to counsel appointed undex

this Plan,
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and payment for investigative, expert, and other services
incurred pursuant to Title VI hereof, shall be made in
accordance with sucﬁ rules and regulations and guidelines,
as have been or may be prescribed from time to time by the
Judicial Conference of the United States, and in accordance‘
with ﬁhe fiscal policies of the Administrative Office of
the United States Cowrts.

B. Schedule of Maximum Fees for Counsel and Other Services

The following fees are hereby prescribed for this Distriet:

1, Maximum Hourly Rate for Counsel. The maxilmum

hourly rate for attorneys shall not exceed $30 per hour for

time expended in court or before a United States magistrate,

and $20 per houwr for time reasonably expended out of court or

a hearing. In addition,_huwever, such attorney or the organi-
zation furnishing such :attorney shall be reimbursed for expenses
reaﬁonabiy incu::ed; including the cost of any necessary trans=~

cripts authorizéé by the court or its magistrate.

- -

Z.Jlmaximum Amounts for Counsel, For representation
of a defendagt before a magistrate or this court, or both,

tﬁe max imum compensatioﬁ to be paid to an attorney shall not
exceed $1,000 for each attorney in a case inHﬁhich one or

more felonies are charged, and

AR T
LR )
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$400 for each attorney in a case in which only misdemeanors

are charged.

Representation of a defendant on a new trial

shall be consldered a separate case, and fees ahall be pald

. on the same basls as on the original trial.

For representatlion of a defendant in an appellate

court the maximum attorney's fee shall not exceed $1,000 per

attorney.

A maximum of $250 per attorney is provided by any

of the following representations:

(a)

b

2

j= 1

(0)
o)
(d)
(e)

=]

a post-trial motion made after entry of
Judgment,

a8 probation revocation proceeding,

e parcle revocation proceeding, o
representing a material witneas,
representingla pefson seeking relief under
28 U.5.C. 2241, 2254, or 2255, and 18 U,.S.C,
holis, v

el
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3. Waiving Maximum Counsel Fees. Payment in

excess of any maximum amount provided in Subpart 2 above,
may be made for extended or complex representation whenever
the court in which the representation was rendered, or the
magistrate, if the representation was furnished exclusively
before him, certifies that the amount of the excess payment
is necessary to provide fair compensation and the payment

is approved by the Chief Judge of the Ninth Judicial Circuit.

4, Payment for Services Other than Counsel.

(a) Previously Approved Services. Where counsel
has received priof authoriZation for services, the maximum
which"may be paid per person s0 authorized shall not exceed
‘8300 exclusive of reimbursement for expenses reasonably in-
curred, unless payment in excess of that limit is certified
by the court, or by the magistrate (if the services were rendered
in connection with a case disposed of entirely before him) as
necessary to provide fair compensation for services of an
unusual character or duratic%nr and the amount of the excess
payment is approved by the Chief Judge of the Ninth Judicial
Circuit.

| (b) Services Furnished Without Prior Request. The

total cost of all services obtained without prior authorization
may not exceed a total of $150 and expenses reasonably incurred.

Waiver of such limit is not provided for in this Plan.

PR S o) T
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VIII. Forms

Where standard forms have been approved by the Judlcial
Conference of the United States or an sppropriaste committee
thereof, and have been distributed by the Administrative
Office, such forms shall be used by the court, the clerk,
the maglstrates, the Public Defender Service, and counsel,

Iix. Effective Date

This Plen ag amended this 29th gay of  January

A

19?L, ghall take effect when approved by the Judiclal Council

géf Judge

= 7 A 4 {’f“e*z”,@/m_

Judge

- &H‘ hd

nage

of the Ninth Clrcuit.

Judge

Judge

' The above plan was approved by the Ninth Circuit Judicial
Council on February 24, 1971, and notice of said approval
was forwarded to the Director of the Administrative Office
on that date by Chief Judge Chambers.



