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SECTION I

INTRCDUCTORY MATERIAL

A. Thé Plan for Prompt Disposition of Criminal Cases in the
United States District Court for the Eastern District of California,
including the time limits set forth in Section II hereof, developed and
recommended by the Speedy Trial Planning Group, has been approved and
adopted by\the Court on May 5, 1978, subject to approval as required by 18
U.S.C. § 3165(c).

B. The Speedy Trial Planning Group for the Eastern District of
California which proposed this Plan was comprised of the following
individuals:

Chief Judge Thomas J. MacBride, Chairman

Alan D. Christensen, United States Magistrate

Esther Mix, United States Magistrate

John F. Douville, Chief Probation Officer

James H. Grindstaff, Clerk of the Court

Robert T. Laroche, United States Harshai

Professor John Bilyeu Oakley, Reporter

William B. Shubb, Esq.

Herman Sillas, United States Attorney

E. Richard Walker, Federal Defendeé

C. Copies of the Plan shall be made available for pﬁblic
inspection at the Offiée of the Clerk, United States District Court for
the Eastern District of California at Sacramentd, California, and Fresno,
California. A copy of Section II shall be made available to practicing

menbers of the Bar.
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SECTION II
STATEMENT OF TIME LIMITS ADOPTED BY THE

COURT ANHD PROCEDURES FOR IMPLEMENTING THEM -

Pursuant to the requirements of Rule 50(b) of the Federal Rules
of Criminal Procedure, the Speedy Trial Act of 1974 (18 U.S.C. §§ 3161~
3174), and the Federal Juvenile Delinquency Act (18 U.S.C. §§ 5036, 5037),
the judges of the United States District Court for the Eastern District of
California have adopted the time limits and procedures set forth below as
subsections 1 through 12 of Section II of this Plan, in order to minimize
undue delay and to further the prompt disposition of criminal cases and
certain juvenile proceedings:

1. Applicability

(a) Offenses. The time limits set forth herein are applicable
to 211 criminal offenses triable ih this Court, inéluding cases triable by
United States magistrates, except for petty offenses as defined in
18 U.S.C. § 1(3). Except as specifically provided, they are not
aprlicable to proceedings under the Federal Juvenile Delingquency Act.
[See 18 U.S.C. § 3172.]

(b) Persons. The time limits are applicable to persons accused
who have not been indicted or informed against as well as those who have,
and the word "defendant¥ includes such personé unless the context
indicates otherwise. |

(c) Definitiohs. A "judicial officer" is either a judge or a
magistrate. The term “Court" includes any United Stateé‘judge or

magistrate assigned to the Eastern District of California. YExcludable

time" means any period of delay set forth in 18 U.S.C. § 3161(h).
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2. Priorities in Scheduling Criminal Cases

Preference shall be given to criminal proceedings as far as
practicable, in accordance with Rule 50(a) of the Federal Rules of

Criminal Procedure.

3. Time Within Which an Indictment or Information Must Be

Filed.

(a) Time Limits. If an individual is arrested or served with a
sunnmons and the complaint charges an offense to be prosecuted in this
district, any indictment or information subsequently filed in connection
with such charge shall be filed within 30 days of arrest or service. [See
18 U.S.C. § 3161(b).]

(b) Measurement of Time Periods. If a person has not been

arrested or served with a summons on a Federal charge, an arrést will be
deemed to have been made at such time as the person (i) is held in custody
solely for the purpose of responding to a Federal charge; (ii) is
delivered to the custody of a Federal official in connection with a
Federal charge; or (iii) appears before a judicial officer in connection
with a Federal charge.

(e) Related Procedures.

(1) At the time of the earliest appearance before a
judicial officer of a person who has been arrested for an
offense ndt charged in an indictmen? or information, the
Judicial officer shall establish fo; the record fhe_date on
which the arrest tock place.

(2) In the absence of a showing to the contrary, a summons
shall be considered to have been servéd on the date of service

shown on the return thereof.




t 4. Time Within Which Arraignment Must Be Held

. _ (a) Time Limits. A defendant shall be arraigned within 10 days
of the last to occur of the following dates:
(1) The date on which an indictment or information is filed
in this district; |
(2) The date on which a sealed indictment or information
filed in this district is unsealed; or
(3) The date of the defendant's first appearance before a
Jjudicial officer of this district. [Seg 18 U.S.C. § 3161(e).]

(b) Measurement of Time Periods. For the purposes of this

section:
(1) A defendant who signs a written consent to be tried
‘before a magistrate shall, if no indictment or information
charging the offense has been filed, be deemed indicted on the
9 . date of such consent,

(2) An arraignment shall be considered to take place at the
time a plea is taken or is entered by the Court on the
defendant's behalf,

(3) In the event of a transfer to this district under Rule
20 of the Federal Rules of Criminal Procedure, the indictment or
information shall be deemed filed in this distriect when the
papers in the proceeding or certified copies thereof are
received by the clerk. o

(¢) Related Procedures. At the time of the defendant's earliest

appearance before a judicial officer of this district, the officer shall
take appropriate steps to assure that the defendant is bepresented by

9 counsel and shall appoint counsel where appropriate under the Criminal

Justice Act and Rule 44 of the Federal Rules of Criminal Procedure,
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5. Time Within Which Trial Must Commence.¥
(a) Time Limits. :The trial of a defendant shall commence within
60 days of the arraigmment. [See 18 U.S.C. § 3161(c).]

(b) Retrial. The retrial of a defendant shall commence within
60 days of the date ﬁhe order ocecasioning the retrial.becomes final, If
the retrial follows an appeal or collateral attack, the Court may extend
the periecd if unavailability of witnesses or other factors resulting from
passage of time make trial within 60 days impractical. The extended
period shall not exceed 180 days. [See 18 U.S.C. § 3161(e).]

(¢) Withdrawal of Plea. If a defendant enters a plea of guilty

or nolo contendere to any or all charges in an indictment or information
and is subsequently permitted to withdraw the plea, the arraignment with
respect to the entire indictment or information shall be deemed to have

béen held on the day the order permitting withdrawal qf the plea becomes
final, [See 18 U.S.C. § 3161(i).]

(d) Superseding Charges. If, after an indietment or information

has been filed, a complaint, indictment, or information is filed which
charges the defendant with the same offense or with an offense required to
be joined with that offense, the time limit applicable to the subsequent

charge shall be determined as follows:

ey

% The commencement of trial of a defendant who is in custody pursuant to
State law and who has requested trial pursuant to Article ITII of the
Interstate Agreement on Detainers (18 U.S.C., Appendix), or whose presence
for trial has been obtained pursuant to Article IV of said Agreement, may
be affected by time limits established by Article III(a) or Article IV(c)
of the Agreement, Any conflict between the Speedy Trial Act of 1974 and
the Interstate Agreement on Detainers must be resolved by the decisional
process. This Plan applies to such defendants only to the extent that the
Speedy Trial Act of 1974 is held to apply to such defendants,




(1) If the original indictment or information was dismissed
on motion of the defendant before the filing of the subsequent
charge, the time limit shall be determined without regard td the
existence of the original charge. [See 18 U.S.C. § 3161(d).]

(2) If the original indictment or information is pending at
the time the subsequent charge is filed, the trial shall
commence within the time limit for commencement of trial on the
original indictment or information. [See 18 U.S.C. §
3161(h)(6).]

(3) If the original indictment or information was dismissed
on nmotion of the United States Attorney before the filing of the
subsequent charge, the trial shall commence within the time
limit for commencement of trial on the original indictment or
information, but the period during which the defendant was not
under charges shall be excluded from the computations. Such
period is the period between the dismissal of the original
indictment or information and the date the time would have
commenced to run on the subsequent charge had there been no
previous charge. [See 18 U.S.C. § 3161(h)(6).]

(4) In cases in which subparagraph (2) or (3) applies but
no arraignment is held on the original indictment or
information, the time limit for commencement of trial shall be
computed as if such arraignment had:been held on the last
permissible day, as determined under subsection 4(a) herein.

(5) The time within which an indictment or information rust
be obtained on the subsequent charge,lor within which an
arraignment must be held on such charge, shall be determined
without regard to the existencé of the original indictment or

information.



(e) Measurement of Time Periods. For the purposes of this

. subsection:

provided in subsection 4(b)(2) herein.

(1) An arraignment shall be deemed to take place as

(2) A trial in a jury case shall be deemed to commence at.
the begiﬁning of voir dire.

(3) A trial in a non-jury case shall be deemed to commence
on the day the case is called, provided that some step in the
trial procedure immediately follows.

(f) Related Procedures.

(1) The Court shall have sole responsibility for setting
cases for trial after consultation with counsel., At the time of
arraignment or as soon thereafter as is practicable, each case

| shall be set for trial on a date certain. [See 18 U.S.C. §
. 3161(a).]

(2) Individual calendars shall be managed so that absent
unusual circumstances every criminal case set for trial is
reached within five (5) court days of the date originaily'set.

A conflict in schedules of Assistant Unifed States Attorneys
shall not be ground for a continuance or a delay in the setting
of a trial date except under circumstances approved by the Court
and called to the Court's attention at the earliest practicable
time. It is the duty of the United 'States Attorney to be
familiar with the scheduling procedures of each judicial officer

and to assign or reassign cases in such manner that the

government will be ready for trial on the date set pursuant to

Q subparagraph (1) above.




(3) The Chief Judge of the District shall nave the ultimate
responsibility for. determining whether certain cases need to be
reassigned in order to comply with the time requirements of this
Plan.

(4) In the event that a complaint, indictment, or
information is filed against a defendant charged in a pending
indictment or information or in an indictment or information
dismissed on motion of the United States Attorney, the trial on
the new charge shall commence within.the time limit specified
above in péragraph (d) of this subsection, unless the Court
makes a finding on the record that the new charge is not for the
same offense charged in the original indictment or information
or an offense required to be joined thefewith.

(5) At the time of the filing of a complaint, indictment,
or information such as described in subparagraph (4) above, the
United States Attorney shall give written notice to the Court of
that circumstance and of the government's position with respect
to the computation of the time limits set forth in this Plan.

(6) A1l pretrial hearings shall be conducted as soon after
the arraignment as is possible consistently with the priorities
of other matters on the Court's criminal docket.

(7) The date first set for trial pursuant to subpéragraph
(1) of this paragraph shall not thereafter be changed to a date
mor;e than five days later, or to a date which does not comply
with the limits set by this Plan for the time within which trial
must commence, without the Court having made a determination on

the record as provided in subsecticn 6 of this section as to



whether excludable time has accrued or is accruing in the case,
or whether a continuance is justified under 18 U.S.C. §
3161(h) (8). If the Court determines that no excludable time has
accrued, it shall so rule on the record; if the Court determines
that excludable time has accrued, or is accruing, it shall state
on the record the amount of excludable time which has béen found
to bhave accrued. _
(i) Any new trial date set pursuant to this
subparagraph shall be within the limits set by this
Plan feor the time within which trial must commence, as
adjusted to reflect any excludable time determined by
the Court to ﬁave accrued or which will.accrue by
virtue of the granting of a continuance under 18
U.S.C. § 3151(h)(8).
(i1) If excludable time is accruing at the time of the
Court's granting of a continuance, and the date the
accrual of excludable time will cease cannot then be
determined, the Court shall grant an indefinite
continuance and it shall be thé duty of the United
States Attorney to move for a trial date to be set as
soon as the accrual of excludable time appears to have
ceased, At the time a tr}al date is then set, the
Court shall make a determination on the record as to

the_amount of excludable time which has theretofore

accrued.
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6. Computation of Excludable Time.

(a) Applicability. In computing any time limit under

subsections 3, 4, or 5 herein, the periods of delay set forth in 18 U.S.C.

§ 3161(h) shall be excluded.

(b) Procedures for Determination of Excludable Time.

(1) Determinations concerning excludable time shall be made
on the record by the Court. Counsel shall have fivé days from
the date of the order in which to object to such a determination
of the amount of excludable time. It is the duty of all counsel
appearing in this Court to assist the Court in accurately
determining and cléssifying the accrual of excludable time.

(2) The Court may grant a continﬁance under 18 U.S.C.

§ 3161(h)(8) for either a specific period of time or a period to
be determined by reference to an event (such as recovery from
illness) not within the control of the government. If the
continuance is to a date not certain, the Court shall require
one or both parties to inform the Court promptly when and if the
circumstances that justifly the continuance no longer exist. In
addition, the Court shall require one or both parties to file
periodic reports bearing on the continued existence of such
circumstances., Tne Court shall determine the frequency of.such
reports in the light of the facts of the particular case.

(3) When a defendant is released on bond in another
district for the purpose of returning to this distriét, said

defendant shall appear on the date set by the Court in this

" district. At the time of such appearance, the Court shall note

the dates of arrest, indictment, removal order, and any other

significant event, and a determination as to the amount of

10




}

excludable time shall be made forthwith, providing, however,

that before a determination of excludable time is made the
defendant shall have had the opportunity to consult with counsel
and counsel shall have been given the opportunity to be heard on
the matter.
(i) If the defendant appears without counsel, counsel
shall be appointed, where appropriate.. The case shall
be set over to a date certain for a preliminary
hearing if the defendant has not previously been
indicted or had a preliminary hearing therein. If the
defendant has previously been indicted or had a
preliminary hearing therein, the case shall be set
over to a date certain for arraignment. |
(ii) If the defendant appears with counsel, the
defendant shall be arraigned at that time if the
defendant has previously been indicted or had a
preliminary hearing therein, If the defendant has not
previously been indicted or had a preliminary hearing
therein, the case shall be set over to a date certain
for a preliminary hearing. ~
(4) In any removal of a defendant under Rule 40 of the
Federal Rules of Criminal Procedure, from this distriet to
another, the Court before signing tbe varrant of removal shall
make a determination on the record of the amount of excludable
time accrued‘from the time of arrest to the time of the signing
of the warrant of renoval. |
(5) When a defendant is returned‘to this district in

custody, said defendant shall be brought immediately before a




judicial officer. _Thé dates of arrest, indictment, removal
order and any other significant event shall be noted by tﬁe
officer, and a determination as to the amount of excludable time
shall be made forthwith, providing, however, that before a
determination of excludable time is made the defendant shall
have had the opportunity.to consult with counsel and counsel
shall have been given the opportunity to be heard on the matter.
(i) If the defendant éppears without counsel, counsel
shall be appointed, where appropriate. The case shall
be set over to a date certain for a preliminary
hearing if the defendant has not previously been
indicted or had a preliminary hearing therein. If the
defendant has previously been indicted or had a
preliminary hearing therein, the case shall be set
over to a date certain for arraignment.
(ii) If the defendant appears with counsel, the
defendant shall be arraigned at that time if the
defendant has previoﬁsly been indicted.or had a
preliminary hearing therein. if the defendant has not
previously been indicted or had a preliminary hearing
therein, the case shall be set over to a date certain

for a preliminary hearing.

(e) Pre-Indietment Procedures.

(l)'In the event that the United States Attorney
anticipates that an indictment or information will not be filed
within the time limit set forth in subsection 3 hereof, the

United States Attorney may file a written motion with the Court

for a determination of excludable time or for a continuance




under 18 U.S.C. § 3161(h)(8). The Court shall not grant such a
motion until counsel for the defendant, whenever practicable,
has been given the opportunity to be heard on the rmatter.

(2) The motion of the United States Attorney shall state
(i) the period of time proposed for exclusion, and (ii) the
basis of the proposed exclusion. If the motion is for a
continuance under 18 U.S.C. § 3161(h)(8), it shall also state
whether or not the defendant is being held in custody on the
basis of the complaint. In appropriate circumstances, the
motion may include a request that some or all of the subporting
material be considered ex parte and in camera.

(3) The Court may grant a continuance uhder 18 U.s.C. §
3161(h)(8) for either a specific period of time or a peried to
be determined by reference to an event (such as recovery from
illness) not within the control of the government. If the
continuance is to a date not certain, the Court shall require'
one or both parties to inform the Court promptly when and if the
circunstances that justify the continuance no longer exist. In
addition, the Court shall require one or both parties to file
periodic reports bearing on the continued existence of such
circunstances, The Court shall determine the frequency of such
reports in the light of the facts of the particular case.

(d) Records of Excludable Time, d

(1) The clerk of the Court shall enter on the docket
information with respect to any periods of  excludable time as to
each defendant which have been determined on fhe record by the
Court. The clerk of the Court shall also enter on the docket

any other information of record pertaining to excludable time.

13




(2) Any and all documents and records prepared or
maintained by the clerk relating to excludable time shall be for
information purposes only and shall pot constitute evidence that
such excludable time has occurred where in fact no determination

. has been made by a judicial officer in the manner prescribed by
paragraph (b) of this subsectlon.

7. Time Within Which Defendant Shculd be Sentenced.

(a) Time Limit. A defendant shall ordinarily be sentenced
within 45 days of conviction or the entering of a plea of guilty or nolo
contendere.

(b) Related Procedures. If the defendant and defendant's

counsel consent thereto, a presentence investigation may be commenced
prior to a plea of guilty or nolo contendere or a conviection.

8. Juvenile Proceedings.

(a) Time Wi%hin Which Trial Must Commence. An alleged

delinquent who is in detention pending trial shall be brought to trial
within 30 days of the date on which such detention was begun, as provided
in 18 U.S.C. § 5036.

(b) Time of Dispositional Hearlng. If afjuvenile is adjudicated

delinquent, a separate dispositional hearing shall-be held no later than
20 court days after trial, unless the Court has ordered further study of
the juvenile in accordance with 18 U.S.C. § 5037(c).

9. Sanctions. : :

(a) Dismissal. The failure of the government or the Court to
coaply with the requiréﬁents of Title I of the Speedy Trial Act of 1974,
18 U.S.C. § 3151 et seq., may entitle the defendant involved to dismissal

of the charges against said defendant. Nothing in this plan shall be

construed to require that a case be dismissed in circumstances in which




dismissél is not required by statute or the Interstate Agreement on
Detainers. In particular, it should be noted that the time period for
sentencing set in subsection 7 herein is a statement of this district's
voluntarily assumed goal, and is not required or enforced by the Speedy
Trial Act of 1974.

(b) Discipline of Attorneys. In a case in which counsel for the

governnent or any defendant (i) knowingly allows the case to be set for
trial withouf disclosing the fact that a necessary witness would be
unavailable for trial, (ii) knowingly files a frivolous motion solely for
the purpose of delay; (iii) makes a statement for the purpose of obtaining

a continuance with knowledge that the statement is false and is material

to the granting of the continuance, or (iv) otherwise willfully fails to
proceed to trial without justification consistent with 18 U.S.C. § 3161
and this Plan, the Court may punish such ccunsel as provided in 18 U.S.C.

§§ 3162(b) and (e).

(e) Alleged Juvenile Delinquents., An alleged delinquent in
detention pending trial whose trial has no£ conmenced within the time
limit set forth in 18 U.S.C. § 5036 is entitled pursuant to that section
to dismissal of the information against such person unless the United
States Attorney shows that the delay was consented-to or caused by the

Juvenile and the juvenile's counsel, or is in the interest of justice in

the particular case.

10. Persons Serving Terms of Imprispnment.

If the United States Attorney knows that a person charged with
an offense in this district is serving a term of imprisonnment in any penal
institution, the United States Attorney shall promptly seek to obtain the

‘presence of the prisoner for trial, or cause a detainer to be filed, in

accordance with the provisions of 18 U.S.C. § 3161(j).




11. Monitoring Compliance With Time Limits

(a) As part of its continuing study of the administration of
criminal justice in this district, the district's Speedy Trial Planning
Group shall pay special attention to those cases in which there is a
failure to comply with time limits set forth ﬁerein. From time to time,
the Group may make appropriate recommendations to prevent repetition of
failures.

(b) In addition to maintaining such statistical data as is
reguired to be maintained by the Administrative Office of the United
States Courts and by this Plan, including paragraph (c) of this
subsection, the clerk will from time to time report to the other members
of the Speedy Trial Planning Group the circumstances of each case in which
there has been a determination by a judicial officer of a failure to
comply with any time limit set forth herein, and of each caée in which it
appears to the clerk from facts of record that such a failure has occurred
although no judicial determination of non~compliance has been nade. Said.
report, shall include any order or opinion which sets forth such a
determination of non-compliance by a judicial officer, together with any
order or opinion 1mp031ng a sanction for non~comp11ance.

(¢) The clerk shall be prepared to provide promptly upon request
of the Circuit Executive sufficient information on the status of all
criminal cases in this district to permit the Cirecuit Executive to
ascertain this district's degree of compliancé with this Pl;n and the
Speedy Trial Act of 197L.

12, Effective Date.

(a) Upon approval of the reviewing panel designated in
accordance with 18 U.S.C. § 3165(e), this Plan shall take effect on July
1, 1979. |



(b) If a defendant was arrested or served with a summons before
July 1, 1979, the time within which an information or indictment must be
filed shall be determined under the Plan that was in effect at the time of
such arrest or service.
| (e) If a defendant was arraigned before July 1, 1979, the time
within which the trial must commence shall be determined under the Plan

that was in effect at the time of such arraignment.

17
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- SECTION IIT

SUMMARY OF EXPERIENCE UNDER THE ACT WITHIN THE DISTRICT

A. Progress Toward Meeting the 1979 Standards.

The various segments of Table 1 of Section VIII of this Plan
show excellent progress toward meeting the 1979 standards. The 30-day
limit on the period between arrest or service of sunmons and indictment or
information has been in effect since July 1976, For the year ending with
June 1977, the period was complied with in over 93 percent of cases, and
in the latter half of 1977, a compliance rate of over 98 percent was
achieved. Although there was some lag in compliance while new arraignment
procedures were adopted to avoid delay in the entering of pleas, more than
two~thirds of cases in 1976-77 and better than three-quarters of cases in
the latter half of 1977 met the 1979 standard of ten days to arraignment
from indictment or appearance. Although the distriet will not begin
operating under a 60—déy arraignment to trial period until July 1, 1978,
60 percent of cases in 1976-77 and two-thirds of cases in the latter half
of 1977 were in compliance with the 60-day criterion., Compliance with the
Plan-imposed interim 120-day limits was achieved in 86 percent of 1976-7T
cases and better than 95 percent of cases in the latter half of 1977. For
the year and one half ending with 1977, the distriet's voluntary NS—day’

goal for sentencing was met in almost 85 percenf of cases.

18




B. Problems Encountefed.

The najor problem in the Eastern Distriet of California remains
the severe judicial understaffing of the district in relation to case
filings. Compliance with Speedy Trial Act mandates has placed a great
strain on the civil docket, aggravated by the protracted litigation
arising out of the 1973 Roseville bomb disaster. So long as only three
active judges are available to the Court, no margin of tolerance exists to
assure continued progress ftoward full compliance with the 1979 limits. A
Jjudicial emergency could readily ensue should one of the curfently active
Jjudges become temporarily disabled. The present high level of compliance -
has been possible only at the expense of the civil jury docket and by non-
trial disposition of a high percentage of criminal filings. Table 4 of
Section VIII herein shows that out of 627_criminal cases disposed of in
1976-77, only 48 or fewer than 8 percent were disposed of by convietion or
acquittél at trial., Of the remaining 92 percent of cases, roughly 20
percent were dismissed without trial and roughly 80 percent were plea-
bargained. Should this high rate of non-trial disposition change, the
ability of this district to meet Speedy Trial Act standards with present
personnel is extremely doubtful. -

During the twelve-month pericd ending June 30, 1977, the average
time from issue to trial in civil cases was 27 months. The national
average during this period was 12 months. Additional data reflects that
of all jury trials conducted during this peribd, 90.0% were criminal in
nature., Notwithstanding a decrease in civil filings, the distbict's
pending civil caseload.increased by approximately 2QO cases in the
calendar year ending March 31, 1978. Thus, compliance with the Speedy
Trial Act is accelerating this trend of additional delay in civil

dispositions.

19




C. Incidence of, and reasons for, periods of excludable time

and continuances granted in the interests of justice.

As shown in Table 2 of Section VIII of this Plan, the principal
categories of delay encountered in this district in the eighteeen months
ending December 31, 1977, were delay attributable to the unavailability of

the defendant or an essential witness, and delay attributable to the
granting of a continuance in the interests of justice. The 31.4 percent
of instances of delay attributed to the unavailablity of the defendant or
an essential witness (line M of Table ?2) reveals a heavy concentration of
these instances during the period between indictment or information and
arraignment, a period with respect to which the Speedy Trial Act as
presently worded does not provide for any excludable time (see 18 U.S.C. §
3161(h)), Although it has been widely assumed that this was a drafting
oversight, it should be noted that the omission of this period from the
excludable time portions of the Act is consistent with the Act's failure
to provide any sanction whatsoever for non-compliance with tﬁe time limit
for arraignment. (See 18 U.S.C. § 3162(a)(l), mandating dismissal for
failure to file timely information or indictment, and 18 U.S.C. §
3162(a)(é), mandating dismissal for failure to bring defendant to trial
"within the time limit required by section 3161(c)," which specifies that
trial must commence within "sixty days.from arraignment.") Even if no
sanction is imposed, there is nonetheless a statutory duty to arraign
defendants within the specified period, and tha acecrual of excludable time
is relevant to whether this distriet is complying with that duty. The
high incidence of excludable time attributable to "unavailability" during
the pre-arraigment period may reflect the.problem of ten'days being too
short a period to allow consultation with counsel and entry of a

meaningful plea.
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It should be noted that such excludable time accrued in 54 cases
out of 878 during the 18-month reporting period shown in Table 2.
Assuning most instances of such excludable time are attributable to the
fugitive status of the defendanp rather than the unavailability of a
witness, it does seem unusual that four times as many defendants would
take flight during the relatively brief pre-arraignment period as during
the period between arraignment and trial. Besides distortion of the
statistics by judicial resort to this category of excludable time to
pernit delayed arraignments, these statistics may indicate some error in
the computation of excludable time. Defendants who become fugitives after
indictment or information, but before arrest and appearance before a
Jjudicial officer, are in Speedy Trial Act limbo because the ten-day period
for arraignmeht to take place does not begin until the defendant named in
an indictment or information (unless previously arrested) has been
arrested and has appeared before a judicial officer. (See 18 U.S.C. §
3161(c) and Section II, subs2ction 4 of this Plan.) The reporting fofms
of the Administrative Office fail to make adequate provision for this
situation.

The second major category of delay givingtrise o excludable
time is the continuance in the interests of justice under 18 U.S.C. §
3161(h)(8). Tt appears that judges have been granting continuances under

" this section of the Act when the delay in question is deemed excludable

Al
A

time under other secfions of the Act, as for instance where the defendant
is being exanined for meptal incompetency or physical incapacity (see 18
U.S.C. § 3161(h)(1)(A)) or for so long as any suéh menﬁal incompetency or
physical incapacity of the defendant continues (éée 18 U.S.C. §
3161(5)(&)). This Plan includes new procedures designed to foster greater
accuracy of classification of excludable time. (See Section II,

subsection 5(f)(7)(ii); subsection 6(b)(1); subsection 9(b)(2).)
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D. The effect on criminal justice administration of the advent

of the Speedy Trial Act's time limits.

The effect of the Act and its time limits on criminal justice
administration within this district hnas on the whole been good, if
attention is limited solely to the criminal docket. . The visibility of and
priority accorded to criminal cases has manifestly been raised. Judicial
willingness to tolerate delay, even at the request of defense counsel, has
shrunk, However, the time limits set by the Act are almost inherently
impracticable for compléx cases, including most multiple defendant cases.
In such cases, the Act merely complicates matters still further and may
well detract from rather than add to the quality of justice accorded the
litigants. Consideration must be given to the overall cost of (1) having
counsel available as of course to enter a plea at a defendant's first
appearance, in order to comply with the'pre-arraignment time limit (see
Section 1V, infra; (2) the considerable resources which the clerk's office
must devote to Speedy Trial Act record-keeping; (3) the additional
pressure on the United States Attorney to plearbargain* and more
drastically not to bring charges at all, notwithstanding probable cause,
because of a lack of sufficient trial persomnel to meet Speedy Trial Act
standards; and (4) the "second class" status to which all civil litigation
has been relegated. In light of these costs, the Speedy Trial Act may
mandate too much of a good thing.

E. Frequency of use of sanctions under the “interim" time

limits.

"High-risk" deéignations (see 18 U.S.C. § 3164(a)(2) have not

been used in this district. In one case, United States v. Solish, it was

See subsection B of this Section III for statisties on this district's
dependence on plea-bargaining.
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'? held that a defendant held more than 90 days awaiting trial was entitled
to be released notwithstanding good cause for the government's delay. See

Section VII, infra.
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SECTICN IV
CHAKNGES IN PRACTICES AWD PROCEDURES THAT HAVE BEEN OR WILL BE
ADOPTED BY THE DISTRICT COURT TO EXPEDITE THE DISPOSITION OF
CRIMINAL CASES IN ACCORDANCE WITH 18 U.S.C. § 3167(b)

In addition to the many changes in procedure made a part of this
Plan, the Court adopted on April 25, 1977, a Speedy Trial Act Control and
Monitoring System. The clerk's office is continuing to experiment with
methods for apprising judges of the Speedy Trial Act status of any given
defendant, both collectively by status reports and individually by
conspicuous entry on the inside cover of each docket file, In order to
improve compliance with the pre-arraignment period, repreéentation by the
Federal Public Defender is now provided at the time of first appearance so
that a plea may be entered at that time, The United States Attorney ard
the Federal Public Defender have been reviewing discerry poliey in order
to determine if the number of cases in which discovery motions are made

can be reduced.
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SECTION V
ADDITIONAL RESOURCES NEEDED TO ACHIEVE COMPLIANCE

WITH THE PERMANENT (1979) TIME LIMITS

A. Additional Resources Needed on a Permanent Basis.

Although total filings for the twelve-month period ending
June 30, 1977 declined by 21.8 percent, this district established a
nuierical standing of énd and 29th within the circuit and United States,
respectively, in total filings per judgeship. In criminal filings per
judgeshib, this district, in the above-mentioned period, was ranked U4th in
the circuit and 6th nationally. During this same period, the three
active judges and one senior judge compiled a total of.403.6 trial days,
placing the district highest in the Ninth Circuit in the cétegory of trial
days per judgeship. .

Great difficulty has been experienced in securing visiting

judges to assist. However, during the twelve-month period ending March
31, 1978, this district received the assistance of ten visiting judges,
who were assigned a total of 57 cases.

The Senate and House of Representétives have passed two bills
(S. 11 and H. R. T843) authorizing three additional judgeships to this
district. It is uncertain at this time as tg when a Joint Conference
Committee of the two houses will reconcile the differences in the bills.
All three additional judgeships are desparately needed if full compliance
with the 1979 time limits is_to be feasible witbout all civil litigation
coning to a standstill.

When these judges are provided, additional resources to support

then will be required as follows:
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(1) One additional full-time Magistrate with clerical support
staff.
(2) Five Deputy Clerks,
(Deputy Clerks should be provided on a services rendered
basis rather than the "100 to 1" staffing ratio.)
(3) Nine Assistant U. S. Attorneys with clerical support staff.
(4) Two Assistant Federal Defenders, one Investigator and
cierioai support stafff
(5) Eight Deputy U. S. Marshals.
(6) Probation Officers in accordance with workload formulas.
The foregoing resources are needed and have been justified
independently of the Speedy Trial Act. It 1s difficult at this time to
ascertain what additional resources can be attributed solely to that Act.
Because of the uncertainty of when the district will receive additional
judges, it is difficult to make projectiocns.
The accessibility and accuracy of information relating to Speedy
Trial Act compliance is particularly important to this district because of
the current critical shortage of judgeé. Efficient management must
compensate for deficiencies in manpower. This district is accordiﬁgly
requesting that it be included among those districts with direct, long-

line connections to the Administrative Office's COURTRAN computer.

B. Additional Resources Needed on AiTemporary Basis,

Apart from the general necessity for«visiting judges and perhaps
temporary personnel to sppport then in order to deal with the load until
new regular judges'are authorized and appointed, it is difficult to
project resource needs. The district needs so many tempofary resources
Jjust to cope with the caseload that it is hard to isolate resources needed

especially because of the Speedy Trial Act.
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SECTION VI
RECOMMENDATIONS FOR CHANGES IN STATUTES,

RULES, OR ADMINISTRATIVE PROCEDURES

1. 'The judicial emergency provision (18 U.S.C. § 3174) éppears
too time-consuming to deal with a genuine emergency, such as would almost
certainly occur in this district should one of our current allotment of
three judges in regular active service become disabled or otherwise
unavailable. We suggest that the Judicial Council of the Circuit be
given authority to declare an emergency effective for a limited period
pending action by the Judicial Conference of the United States.

2. We endorse and adopt the first and fourth amendments to the
Speedy Trial Act which were proposed by the Judiciél Conference of the
United States on September 15-16, 1977, to wit: "The ultimate time
strictures of § 3161 of 30 days arrest-to-indictment, ten days indictment-
to arraignment, and sixty days arraignment-to-trial should be changed
instead to sixty days from arrest to.indictment, twenty days fron
indietment to arraignment, and not less than thirty nor more than one
hundred days from arraignment to trial. . . . The nminimun time period of
thirty days for trial following arraignment provided in § 3161(b) should
be waivable by the defendant." )

3. He agree with the second arendment proposed by thé Judicial
Conference insofar as it provides that the Act should be amended to make
it clear that the exclusions of §3161(h) apply to the time periods before
arraigneent and retrial. Ve do not think it useful to include in our
final Plan proposals for legislation to remedy problems under the interin

provisions of the Speedy Trial Act.
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4, Ve agree with what we believe to be the intent of the third
amendment proposed by the Judicial Conference, but we think that intent
would be better effectuated by amending § 3161(h)(1)(A) to read as
follows: "(A) delay resulting from an examination of the defendant as to
his mental competency or physical incapacity, as cooputed from the time
the exanination is ordered to the time of a judiecial finding as to the
defendant's competency or incapacity;".

5. We disagree with the fifth proposed amendment of the
Judicial Conference, which is inartfully worded and would apparently
conflict with subsection 4(b)(1l) of Section II of this Plan. The cited
provision of this Plan, which was adopted in this district's 1976 Plan and
carried over to this final Plan at the suggestion of the Administrative
Of fice, allouws a defendant charged by complaint with a minor offense to be
given more than ten days within which to decide whether or not to consent
to the jurisdiction of the magistrate. At the time of the defendant's
first appearance before the magistrate, the opportunity to make such a
choice is announced to the defendant. The decision as to such consent
must be madé before arraignment occurs, but not necessarily within 10 days
of the defendant's first appearance before the magistrate. If the
defendant consents to the jurisdiction of the magistrate, subsection
4(b)(1) provides that the date of such consent is treated as if it were
the date of the filing of an indictment for purposes of beginning the 10-
day peried during which arraignnent must occug. If the defendant does not
consent to the jurisdiction of the magistrate, the case must be put before
the grand jury for poss;ble indictment. PEecause any such indictment must
be filed within 30 days of the defendant's first:appearance before the
magistrate, pursuant to subsection 3(b)(iii) of Section II of the Plan,
there obviously cannot be a substantial delay permitted while the
defendant decides whether or not to consent to the magistrate's
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ju}isdiétion, but the defendant can and often is given more than 10 days
to decide before the case is sent to the grand jury. If the grand jury
does return a timely indiétment, then arraignment must follow within 10
days under subsection 4(a) (1) of Section II of the Plan, This procedure
has been in effect in this district since July 1, 1976, and has been
working well. We believe--and apparently its author, the Administrative
Office, likewise believes--that it is consistent with the existing
language of § 3161(0).

6. We agree with the apparent intent of the sixth proposed
arendment of the Judicial Conference, but find that the amendment as
worded by the Judicial Conference is incomplete, and that its effect would
be to render § 3161(c) incomﬁrehensible. We think the proposed amendment
should be modified to read as follows: "The phrase in §3161(c), 'has been

ordered held to answer and', should be eliminated."

)!
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SECTION VII
INCIDENCE AND LENGTH OF, REASONS FOR, AND REMEDIES FOR DETENTION

PRIOR TO TRIAL

Pretrial detention is not a major problem in this district. In
the year ending June 30, 1977, only 43.1 percent of defendants were
detained for any period prior to trial. This was the lowest percent of
detained defendants of.any district in California, and was considerably
below the Circuit-wide figure for that period of 53.6 perceht.

In United States v. Soliah, No. 75-523, January 14, 1976, it was

held in this district that under the Speedy Trial Act and additionally
under our Speedy Trial Plan, a defendant held in custody more than 90 days
awaiting trial was entitled to release from custody regardless of the
reason for delay in trial. However, it has been cur experience in this
district that some defendants do not wish to avail themselves of their
right to immediate release after having been held in custody more than 90
days awaiting trial. These defendants are subject to detainers on charges
in other jurisdictions. Rathef than be technicaliy released only to be
immediately held on the ocutstanding detainers and possibly transferred to
another jurisdiction for prosecution there, these defendants prefer to
remain in custody in this district until the charges against them here are
resolved, possibly in a fashion which might lead to dismissal of the
charges against them elsewhere. This phenomenon accounts fof isolated
instances (a total of 13 defendants, or 5,2 percent of all detained
defendants,'during the year ending June 30, 1977) of defendants being

detained over 90 days while awaiting trial in this district.
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